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Beginning in 1839 and continuing through the early twentieth century, the American states passed laws expand-
ing married women’s economic rights, including the right to own property and sign contracts. In almost every state,
these significant legal changes took place before women had the right to vote. I argue that married women’s eco-
nomic rights reform is best understood as a piecemeal, iterative process in which multiple state-level institutions
interacted over time. This rights expansion often occurred as a by-product of male political actors pursuing
issues largely unrelated to gender—such as debt relief and commercial development—combined with paternalistic
views of women as needing protection from the state. State courts played a crucial role by making evident the con-
tradictions inherent in vague and inconsistent legal reforms. Ultimately, male political actors liberalized married
women’s economic rights to the extent that they thought it was necessary to allow for the development of efficient
and workable property rights in a commercial economy, leaving women’s place in the economy partially but not
fully liberalized.

At the turn of the nineteenth century, married
women in the United States faced a legal system
that was almost wholly illiberal with regard to their
rights, both economic and civic. With limited excep-
tions, women were denied independent legal and
economic status from the moment they spoke their
marriage vows. By 1920, this legal environment had
been significantly liberalized through the passage of
married women’s property acts (MWPAs) at the
state level. While some illiberal restrictions remained,
in almost every state the law acknowledged a separate
legal identity for women and allowed them to hold
property and make contracts on the same basis as
single women. These reforms were passed both in
states with active women’s organizations and in
those that lacked organized women’s mobilization,
and with few exceptions, they were passed before
women had the right to vote. In this article, I
examine how reforms developed in this environment,
in which straightforward group mobilization was chal-
lenging. I argue that married women’s economic
rights reform is best understood as a piecemeal,

iterative process in which multiple state-level institu-
tions interacted over time, including both legislative
and judicial bodies. This expansion of women’s eco-
nomic rights often occurred as a by-product of male
political actors pursuing issues largely unrelated to
gender—such as debt relief and commercial develop-
ment—combined with paternalistic views of women
as needing protection from the state.

Scholars of American political development have
written extensively about the role of liberalism in
American political culture.1 A major piece of this
story is the idea that Americans were not, after all,
“born liberal”; instead, the process of liberalization
and the limits of liberalism are crucial for understand-
ing political development in the United States.2 The
liberalization of married women’s economic rights
in the mid-1800s and early 1900s has received less
attention in these studies than reforms around labor
law and civil rights. This early period of development
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is particularly important for understanding the pro-
cesses of liberalization and rights expansions in the
United States because these reforms took a different
trajectory than these other areas.

Specifically, not all rights revolutions are the
product of rights seekers engaging actively with
actors and institutions opposed to liberalization.
Nor are they necessarily the product of people delib-
erately seeking political or economic liberty. Rather,
especially when rights claimants do not have the
ability to organize electorally, rights may arise from
the responses of more powerful political actors to
changing economic and legal conditions. Male polit-
ical actors in the mid-1800s and early 1900s saw
MWPAs as a way to assist debtors amid economic
crises, to protect family wealth, to update and ratio-
nalize the legal code in a changing commercial
economy, and to compete with neighboring states.
They did so in the context of both widespread pater-
nalistic attitudes toward women and a dynamic eco-
nomic system in which women’s roles were actively
changing.

In part because these actors were focused on a
variety of often-conflicting goals, the reform process
was piecemeal and rights reforms developed in a
patchwork fashion over time, often in ways that were
inconsistent across domains of life. MWPAs were
passed in different states at different times without
top-down national coordination. And within each
state, there were almost always multiple iterations of
MWPAs spread out over the course of decades, as
political actors balanced varied goals and experi-
mented with different formulations of married
women’s economic rights.

Further, while many studies of MWPAs have focused
largely (although not exclusively) on legislative enact-
ments, I argue that these reforms must be understood
in the context of multiple state-level institutions inter-
acting over time. Legislative enactments—especially
early legislative enactments—were the beginning of
the story rather than the end. As courts began inter-
preting these laws in specific cases, legislatures had
to confront the real-world implications of the some-
times conflicting motivations these laws were based
upon—often, a conflict between liberalizing the eco-
nomic system and protecting women from the harsh
realities of the free market.

In this article, I develop a theory of indirect rights
reform that involves but is not primarily driven by
group mobilization. I argue that the development of
married women’s property rights was strongly
shaped by the ways in which male political actors in
a variety of political venues—responding at times to
the voices of women activists, but primarily to the
demands of male voters—navigated the clashes
between feudal common-law definitions of marriage,
a dramatically changing economic reality that could
not function within these strictures, and popularly
held views about the proper role of government in

the economic lives of women. Rights often were
expanded as a by-product of these conflicts. These
contradictions led to a reform process that was piece-
meal and required multiple iterations of reforms
accomplished through an interactive, multibranch
process.

I first discuss the major reforms to married
women’s economic right that took place in the U.S.
states between 1839 and 1920. I then outline how
male actors in multiple venues—state legislators,
state courts, and state constitutional conventions—
cooperated in gradually liberalizing married
women’s economic rights over time. Finally, I
present a case study from Mississippi, a seemingly
unlikely place for the liberalization of women’s
rights. Despite the absence of an organized
women’s movement well into the late 1800s, Missis-
sippi was an early mover in passing multiple types of
MWPAs, and the dynamics there illustrate the
broader processes of piecemeal reform in multiple
venues that were playing out around the nation.

1. MARRIED WOMEN’S PROPERTY ACTS, 1839–1920

Prior to the 1840s, in most U.S. states, married
women’s property rights and their legal and eco-
nomic identities more broadly were governed by a
feudal, common-law legal doctrine known as coverture.
The doctrine of coverture viewed married women as
civically and legally “dead” after marriage—as far as
the legal system was concerned, a husband and wife
were united into one legal identity, one governed by
the husband. This doctrine was transplanted from
British common law and was adopted by all of the col-
onies, and eventually by most states.3 Coverture
entailed a whole host of legal disabilities, many of
which related to married women’s economic rights.
With limited exceptions, married women could not
own property; had no right to their wages; and
could not write wills, sign legal contracts, sue in
court, or take out mortgages or other loans.4

3. See Marlene Stein Wortman, Women in American Law: From
Colonial Times to the New Deal (New York: Holmes & Meier, 1985),
14. A few states adopted civil law approaches to marriage from
Spanish or French traditions. Scholars have differed on whether
the community property laws adopted by these states had a mean-
ingful impact on either the experiences of women under this
system or the pace of reforms. In this piece, I focus my analysis
on common law states, although I do include dates for MWPAs in
civil law states since these jurisdictions still passed laws clarifying
and expanding married women’s economic rights during the
same period as common law states.

4. Marylynn Salmon, Women and the Law of Property in Early
America (Chapel Hill: University of North Carolina Press, 1986).
In most states, a parallel system of equity or chancery courts
allowed individual women the ability to petition for special exemp-
tions. These courts, modeled on the British system, allowed for
special petitions to be brought before judges when the common
law was considered to be too strict or harsh. Access was largely
limited to wealthier women, and because this property “ownership”
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Although the common law was strict in theory,
various exceptions existed for women who had the
money or legal knowledge to exploit them, often
through equity or chancery courts, which allowed
wealthy women to petition for individual property
arrangements on many states. However, these were
not broadly available rights, but were rather attained
through legislative or judicial appeal, special legal
documents, or clearly defined legal exceptions such
as abandonment. Starting in the late 1830s, states
began to codify married women’s economic rights
in ways that both extended some of the exceptions
to coverture, making them more widely available to
married women from a broader cross section of
society, and liberalized married women’s economic
rights more broadly, for example, by giving them
property rights in wages and the ability to sign legal
contracts. Although each state dealt with MWPAs in
different ways, some broad patterns emerge.

First, despite a lack of federal intervention from
Congress or the Supreme Court, these laws were com-
monplace by the 1870s and near-universal by 1920. To
be clear, because these reforms dealt with property
arrangements within marriage, they were part of
family law and thus outside the bounds of congressio-
nal power. Even though the national government
lacked the power to direct or mandate coordination,
every state passed some form of MWPA by 1920, and
all but two passed laws that went beyond token prop-
erty rights and provided meaningful rights expan-
sions for married women.5 Although these laws were
certainly not an end to women’s struggle for eco-
nomic equality, they did represent a significant liber-
alization of their place in the economic world, as
compared to coverture, and led to real economic
gains for women.6 That said, the fact that the

process did not include a national “big bang”
moment was consequential. The timing and level of
liberalization varied. Southern states tended to pass
the most expansive versions of MWPAs later than
other regions, with one state being an extreme
laggard. Florida passed an initial debt relief law pro-
tecting married women in 1845, but took almost
100 years to extend more significant management
rights to married women (which it eventually did in
1943).

Second, the content of MWPAs varied. Reforms
ranged from laws that gave married women the title
to land and other property, but nothing more, to
laws that granted broad rights to own, sell, and mort-
gage property, including wages, as well as to sign con-
tracts and appear in court. In any given state, these
laws tended to be expanded and liberalized over
time. In this article, I distinguish between “debt-free”
MWPAs, which allowed married women to hold prop-
erty in a separate account that would not be subject to
the demands of her husband’s creditors, and “effec-
tive” MWPAs, which provided married women with
some measure of meaningful control over that prop-
erty. As I outline in more detail in the Mississippi
case described later, typical “debt-free” laws assigned
all property management rights to husbands,
whereas later “effective” laws increasingly transferred
these rights and powers to wives. Generally, debt-free
MWPAs focused more on the protection of married
women, while effective MWPAs contained more provi-
sions that empowered them to act independently—
but both types of laws often contained a mix of poli-
cies that aimed to balance both types of goals. The
dates of passage for both types of laws are shown in
Figure 1.7

Third, while the motivations behind these laws
varied, almost all ultimately linked back to the inter-
ests of male legislators and constitutional convention
delegates, who did not need to respond to the
women’s vote in a period before women’s suffrage.
Figure 1 illustrates this point well; in only two states
did state-level women’s suffrage precede the passage
of an MWPA, and the Nineteenth Amendment, grant-
ing women’s suffrage nationally, came just after this
period of reform (indicated with the vertical line at
1920).8 While women’s groups in some states did

was granted by special petition, each situation was treated in an ad
hoc manner and was not linked to broader economic rights such as
the right to contract. See Norma Basch, In the Eyes of the Law: Women,
Marriage, and Property in Nineteenth-Century New York (Ithaca, NY:
Cornell University Press, 1982). See also Linda Kerber, Women of
the Republic: Intellect and Ideology in Revolutionary America (Chapel
Hill: University of North Carolina Press, 1980).

5. R. Richard Geddes and Sharon Tennyson, “Passage of the
Married Women’s Property Acts and Earnings Acts in the United
States: 1850 to 1920,” Research in Economic History 29 (2013): 145–
89. Joan Hoff, Law, Gender, and Injustice (New York: NYU Press,
1991). Florida and Alabama were the two states that had more
limited laws in 1920.

6. For example, scholars have found that MWPAs increased the
number of patents filed by women, the number of women listed as
heirs in wills, the amount of wealth women willed to others, girls’
school attendance rates, and the passage of compulsory schooling
laws for girls. See B. Zorina Khan, “Married Women’s Property
Laws and Female Commercial Activity: Evidence from United
States Patent Records, 1790–1895,” Journal of Economic History 56,
no. 2 (1996): 356–88. Carole Shammas, “Re-Assessing the
Married Women’s Property Acts,” Journal of Women’s History 6, no.
1 (1994): 9–30. Rick Geddes, Dean Lueck, and Sharon Tennyson,
“Human Capital Accumulation and the Expansion of Women’s
Economic Rights,” Journal of Law and Economics 55, no. 4 (2012):

839–67. Evan Roberts, “Women’s Rights and Women’s Labor:
Married Women’s Property Law Reform and Labor Force Participa-
tion, 1870–1900,” paper presented at Population Association of
America 2008 Annual Meeting (New Orleans, 2007). Geddes and
Tennyson, “Passage of the Married Women’s Property Acts.”

7. Dates for debt-free acts are taken from Hoff, Law, Gender, and
Injustice. Dates for effective acts are taken from Geddes and Tenny-
son, “Passage of the Married Women’s Property Acts.”

8. Dates for state-level women’s suffrage are taken from Holly
J. McCammon, Karen E. Campbell, Ellen M. Granberg, and Chris-
tine Mowery, “How Movements Win: Gendered Opportunity Struc-
tures and U.S. Women’s Suffrage Movements, 1866 to 1919,”
American Sociological Review 66, no. 1 (2001): 49–70.

SARA CHATFIELD238



www.manaraa.com

petition state legislatures and may have encouraged
swifter passage of MWPAs in these states, organized
feminist activity was absent in many states where
these laws were passed.9

In her work on the expansion of woman suffrage in
the U.S. states, Corinne McConnaughey asks a similar
question: “Why would politicians ever decide to
expand the electorate to which they are account-
able?”10 For McConnaughey, the answer lies in “pro-
grammatic enfranchisement,” in which state-level
political parties extended suffrage to women in
response to “a credible, pro-suffrage coalition to
which elected politicians [were] already account-
able”—that is, a coalition that included a sizable
number of male voters who demanded suffrage
extensions.11 As such, state-level women’s suffrage
organizations were most successful when they were

able to partner with interest groups or third parties
that could provide strong electoral incentives from
male voters, including the Populist and Progressive
Parties, farmers’ organizations, and labor unions.

In the case of married women’s economic rights,
obviously these rights did not immediately expand
the electorate in the same way as suffrage. Still, the
fundamental question remains of why political
actors in power would choose to expand rights for a
group unable to punish or reward them electorally.
Although my account of MWPAs is not primarily
focused on parties—both Democratic-majority and
Republican-majority legislatures passed both types
of MWPAs at different points in time—a key insight
from McConnaughey’s account is still relevant. That
is, even where women did organize around reforms,
elected officials were still ultimately accountable to
male voters. As such, they prioritized the interests of
men over those of women.

These interests included motivations connected to
economic self-interest, both narrowly and broadly
construed, as well as concerns for the protection of
women using state power. These types of arguments
tend to appear more often than feminist motivations
centered around the empowerment of women in
both legislative journals and judicial opinions. As I
discuss further here, in periods of economic crisis,
MWPAs were often passed to provide debt relief to
families, often alongside other non-gender-specific
debt relief measures that were unrelated to women’s
rights. Wealthy and middle-class fathers hoped to
protect family money, inherited by or gifted to

Fig. 1. Married Women’s Property Acts in the States.

9. Richard A. Rapaport, Relationship of the Women’s Movement to
the Passage of Married Women’s Property Acts in the Mid-Nineteenth
Century (Stanford, CA: Stanford Law School, 1973). On petitions
and speeches by individual women (as opposed to organized
women’s organizations), see also Keith Eugene Melder, Beginnings
of Sisterhood: The American Woman’s Rights Movement, 1800-1850, ed.
Gerda Lerner, Studies in the Life of Women (New York: Schocken
Books, 1977), 143–44. On successful examples of collective action
by women’s groups, see Holly J. McCammon, Sandra C. Arch, and
Erin M. Bergner, “A Radical Demand Effect: Early U.S. Feminists
and the Married Women’s Property Acts,” Social Science History 38,
no. 1–2 (2014): 221–50.

10. Corrine M. McConnaughey, The Woman Suffrage Movement
in America: A Reassessment (New York: Cambridge University Press,
2013), 4.

11. Ibid., 10.
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daughters, from imprudent, lazy, or careless hus-
bands. Business interests pushed for clearer, simpler
property rules that would not impede the flow of
capital or disincentivize investment, borrowing, and
market labor. And finally, men in western states in
particular had to compete for female migrants
and attempt to attract them to their region.12

Although some male politicians and voters undoubt-
edly did have feminist motivations, paternalistic and
economic motives appear to have been the major
drivers behind passing MWPAs, and they existed
side by side with paternalistic views of women that
placed real limits on how far reform would proceed.

2. EXPLAINING MARRIED WOMEN’S ECONOMIC RIGHTS
REFORM

Scholars have identified a number of possible expla-
nations for the passage of MWPAs, including
women’s activism, changes to and disruptions of
state economies, and a desire to protect married
women and their children from various possible
harms. I argue that while women’s organizing may
have played a role in the passage of some MWPAs in
some states, ultimately the motivations of male politi-
cal actors and voters must be central to understanding
the passage of these laws because of the lack of the
franchise for women in most states when the bills
were passed. Further, I argue that the development
of married women’s economic rights must be under-
stood as an iterative process that was worked out
across multiple state-level political institutions over
time, rather than something that was typically
achieved with one major legislative push or action.
In particular, courts played an understudied role in
interpreting MWPAs and spurring the demand for
further reforms.

2.1. Social Movements and Feminist Organizing
Accounts of liberalization and rights reform often
center around social movements, group mobilization
and organization, and interest groups. Although
groups are not always successful in fully enacting
and implementing all the reforms they seek, this
style of reform is characterized by strategic behavior

by groups and individuals on multiple sides of an
issue, often in multiple types of political venues. For
example, the mobilization of labor groups during
the late 1800s and early 1900s fits this type of model
well. Labor activists and unions were major drivers
of reform, mobilizing workers and demanding stron-
ger labor laws in multiple venues.13 Labor reformers
worked to elect labor-friendly legislators, lobbied for
new legislation, and pushed for state constitutional
amendments to protect gains from hostile courts.14

Meanwhile, business interests clearly saw the potential
danger of such reforms and fought back both in leg-
islative settings and in the courts. Judicial review
proved to be a powerful tool for those opposed to
labor reforms, as federal courts struck down more
than sixty labor laws in the 1880s–1890s.15 Labor
reform during the Gilded Age and Progressive Era
is relatively well characterized by an interest group–
driven explanation in which interests on both sides
of the issue strategically used the political and legal
means available to them to advance those interests.
Similarly, strategic litigation by the NAACP to gradu-
ally change legal precedents related to segregation,
as well as more recent efforts by gay rights organiza-
tions to overturn same-sex marriage bans through
strategic action in both courts and state legislatures,
fit well with this type of narrative.

In the case of MWPAs, Holly McCammon et al.
argue that “feminist mobilization [was] an important,
additional influence in the enactment of married-
women’s property acts,” complementing broader eco-
nomic forces.16 Although acknowledging that this
model is not applicable to all states (especially South-
ern states), they write that in many states, women’s
collective activism did play a crucial role. Specifically,
by demanding reforms to property rights alongside
more radical reforms—such as voting or more com-
prehensive equal rights—male lawmakers were incen-
tivized to grant more moderate and less disruptive
property rights to placate women’s organizations.
Women also intentionally framed property-related
demands in ways that emphasized their connections
to values shared by male lawmakers, often directly
appealing to a need for state paternalism to protect
women from exploitative, lazy, or drunken husbands.
Thus, in this account, women were active agents of
change who played a pivotal role in the passage of
MWPAs across multiple states.

Although McCammon et al. bring to light important
examples of states where women’s groups were

12. For example, a delegate at the California Constitutional
Convention that adopted an MWPA argued: “I am not wedded
either to the common law or the civil law, nor as yet, to a woman;
but having some hopes that some time or other I may be wedded,
and wishing to avoid the fate of my friend from San Francisco,
(Mr. Lippitt [a delegate who opposed the MWPA],) I shall advocate
this section in the Constitution, and I would call upon all the bach-
elors in this Convention to vote for it. I do not think we can offer a
greater inducement for women of fortune to come to California. It
is the very best provision to get us wives that we can introduce into
the Constitution.” J. Ross Browne, ed., Report of the Debates in the Con-
vention of California on the Formation of the State Constitution (Washing-
ton, DC: J.T. Towers, 1850), 259.

13. See, for example, Orren, Belated Feudalism.
14. Emily Zackin, “‘To Change the Fundamental Law of the

State’: Protective Labor Provisions in U.S. Constitutions,” Studies
in American Political Development 24 (2010): 1–23.

15. Brian Balogh, A Government Out of Sight: The Mystery of
National Authority in Nineteenth-Century America (Cambridge, UK:
Cambridge University Press, 2009), 318.

16. McCammon et al., “Radical Demand Effect,” 3.
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important for the passage of meaningful reforms, I
argue that on the whole, women’s groups were not nec-
essarily the primary groups agitating for change on the
issue of married women’s property rights. This was par-
ticularly true with the earliest sets of laws, which did
not in themselves expand married women’s economic
rights in major ways, but that I argue were ultimately
crucial steps in the overall reform process.17

The formation of strong state-level woman suffrage
organizations tended to occur after the passage of
MWPAs (see Figure 2 and Table 1).18 The mean
year of passage for debt-free laws was 1861, for effec-
tive MWPAs was 1874, and for the formation of
woman suffrage organizations was 1880. As indicated
in Table 1, in only 17 percent of states did woman suf-
frage organizations precede the passage of an MWPA.
In the majority of states (60 percent), effective
MWPAs were passed before woman suffrage organiza-
tions were formed, while in a further 23 percent of
states, debt-free MWPAs (but not effective MWPAs)
preceded the formation of suffrage organizations.19

In states where women did petition legislatures or
take other actions to advocate for property law liberal-
ization, these efforts were often individual and local
rather than coordinated through broad-based
women’s organizations.20 Particularly after the Civil
War, women’s organizations focused their legislative
efforts on suffrage. To the extent property reform
was part of the agenda of feminist groups, it was
used largely as a recruiting tactic to convince poten-
tial members that suffrage was a crucial next step
before women could enjoy broader economic
rights.21 In the legal arena, women’s organizations’
strategic efforts were also focused on suffrage; in the
late 1860s and early 1870s, the National Woman Suf-
frage Association launched a legal campaign chal-
lenging bans on woman’s suffrage. 22

This is not to say that women’s organizations were
completely silent on issues of property rights, as
McCammon et al. rightly point out.23 They could

and did petition state legislatures on these issues,
but in most states, they lacked a key resource that
was available to labor organizers: the vote. It makes
sense that women’s groups after the Civil War were
so focused on this goal, because without the vote,
any reforms that passed had to first and foremost
satisfy male legislators and male voters. Where
women’s organizations did agitate on economic
rights specifically, they often sought much more
radical reforms, such as joint property rights (as
opposed to separate property rights) that would com-
pensate wives for household labor—something
many MWPAs explicitly excluded.24 Although some
male politicians and voters undoubtedly did have
feminist motivations, paternalistic and economic
motivations appear to have been the major drivers
behind passing MWPAs: populists advocating for
debt relief; commercial interests seeking more ratio-
nal and predictable commercial transactions; fathers
(and other men) hoping to protect women and
family assets from reckless husbands; and western set-
tlers trying to attract women to correct gender imbal-
ances in the region.

2.2. Other Motivations for Reform: Economic Upheaval
and Paternalism
Despite the hierarchical view of the marriage relation-
ship envisioned by coverture, a rapidly changing
economy produced countervailing forces in favor of
a new role for legislatures in defining the economic
rights and responsibilities of married women. Eco-
nomic upheaval and growing ranks of debtors from
an increasingly broad spectrum of the class structure
left legislatures searching for ways to protect family
assets, which often meant protecting wives’ assets spe-
cifically.25 In the first wave of laws, legislators provided
for limited new rights for married women. Many of
the early MWPAs began as debt relief statutes and
were passed amid debate over a variety of debt relief
measures, many of which had nothing to do with
women. These laws typically guaranteed married
women the right to ownership of their property, but
not management and control of it. For example, in
the case of real estate, Evan Roberts writes that it
“could not be sold by the husband, but he could
decide what was planted on it, or whether to rent
the property, and how much rent would be
charged.”26 Although technically providing ex-
panded rights and protection for women, these
early laws were often anything but progressive, catego-
rizing enslaved people as property in the South and
granting few new rights to women.

17. On early laws, see, for example, Richard H. Chused,
“Married Women’s Property Law: 1800–1850,” Georgetown Law
Journal 71 (1983): 1359–425.

18. Data on the formation of state-level suffrage organizations
was generously shared by Holly McCammon. The years indicated in
Figure 2 as “Suffrage Organization” indicate the first year in which a
state-level woman’s suffrage organization was formed that lasted for
at least 5 years.

19. Although I use the term “states” here, some territories did
pass some version of an MWPA prior to statehood, which is
reflected in these data.

20. Melder, Beginnings of Sisterhood, 144.
21. Reva B. Siegel, “Home as Work: The First Woman’s Rights

Claims Concerning Wives’ Household Labor, 1850–1880,” Yale Law
Journal 103, no. 5 (1994): 1073–217.

22. Karen O’Connor, Women’s Organizations’ Use of the Courts
(Lexington, MA: Lexington Books, 1980).

23. Importantly, on efforts and strategies in California, Illinois,
New York, Tennessee, and Texas, see McCammon et al., “Radical
Demand Effect.”

24. Siegel, “Home as Work,” 1076–77.
25. On the diffusion of indebtedness, see Edward J. Balleisen,

Navigating Failure: Bankruptcy and Commercial Society in Antebellum
America (Chapel Hill: University of North Carolina Press, 2001).

26. Roberts, “Women’s Rights and Women’s Labor,” 108.
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As the economy became more commercialized and
industrialized, giving women more opportunities to
take on work outside the home, coverture created
incentives against economic growth. Increasingly
complicated rules around wives’ separate property
made land sales and mortgages difficult to manage.
Women who could not claim ownership to wages
earned or business profits had less incentive to
engage in market labor.27 And a growing middle
class, which increasingly had access to property and
a desire to protect and grow family wealth, demanded
more standardized protections for married women.
These protections had often historically been avail-
able to the wealthiest families through special legal

arrangements, and there were increasing demands
that these be made available to all.28

In addition to these economic motivations, politi-
cal actors were also motivated by what Rogers Smith
calls “ascriptive hierarchies,” or social, cultural, and
political systems that “assign people to places in
hereditary hierarchical orders . . . on the basis of
such ascribed characteristics as race, gender, and
the usually unaltered nationality and religion into
which people were born.”29 Legislators, delegates,
and judges during this period typically did not
embrace a feminist ideology that demanded reform

Fig. 2. Married Women’s Property Acts and State-Level Suffrage Organizations.

Table 1. Dates of MWPA Passage and the Formation of State-Level Woman Suffrage Organizations

Effective MWPA precedes the
formation of a woman suffrage
organization.

Debt-Free MWPA but not effective
MWPA precedes the formation of a

woman suffrage organization.

Woman suffrage
organization precedes the
passage of both types of

MWPAs.

AZ, AR, CO, DE, GA, IL, KS, KY, ME,
MD, MA, MI, MN, MS, MT, NH, NJ,
NM, NY, NC, ND, OH, OK, PA, SC,
SD, WV, WI, WY (29 states, 60
percent)

AL, CT, FL, IN, IA, LA, MO, OR,
TN, UT, VT (11 states, 23
percent)

CA, ID, NE, NV, RI, TX, VA, WA (8
states, 17 percent)

27. Ibid., 112–13.

28. Basch, In the Eyes of the Law, 37–38. For more detail on
equity, see footnote 4.

29. Smith, Civic Ideals, 3. Smith also addresses civic republican-
ism as an additional alternative tradition to liberalism.
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on the basis of gender equality, though there were
exceptions. A major motivation behind the passage
of MWPAs was a paternalistic sense of protection on
the part of legislators, often espoused in combination
with economic rationales. Debates surrounding this
issue are full of language seeking to protect women
from husbands who marry only to gain access to
women’s property and are subsequently lazy, incom-
petent, or downright criminal in managing that prop-
erty. Fathers in particular were concerned with
protecting family assets that might be inherited by
daughters from sons-in-law who could not necessarily
be trusted to protect inherited property.30 In the
History of Woman Suffrage, prominent suffragists
wrote in 1881:

The selfishness of man was readily enlisted in
securing woman’s civil rights, while the same
element in his character antagonized her
demand for political equality. Fathers who
had estates to bequeath to their daughters
could see the advantage of securing to
woman certain property rights that might
limit the legal power of profligate husbands.31

The male legislators and delegates writing MWPAs
did not usually view women as autonomous individu-
als, but rather held them to idealized standards that
set them apart from the political and economic
sphere. Particularly in the South, “a ‘cult of true wom-
anhood’ developed . . . [holding] that women were
more virtuous and more inherently noble than men
but that because of such traits, they must be sheltered
and protected from the world of men.”32 Similarly,
throughout the nation, MWPA proponents often
espoused a view of women that echoed ideas of repub-
lican motherhood, that women were inherently more
virtuous than men, so long as they stayed within a
domestic sphere and spread republican values to
their children through honorable motherhood.33

But, to stay in that domestic sphere, mothers

needed protection from their less virtuous husbands.
For example, at New York’s 1846 Constitutional Con-
vention, one delegate gave a speech in support of
including an MWPA in New York’s new constitution:

[The wife] was not exposed to the same temp-
tations [as the husband]—was not as ambitious
of worldly distinction, and would not be likely
to hazard her property to as great an extent
as he would. Her affection for her offspring
was more ardent, and her attachment to, and
inducements for remaining at home much
stronger than his.. . . Nineteen out of every
twenty cases, when want has found its way in
families, it was through the misfortune or the
bad character of the husband; and it would
seem but just that, in either event, protection
should be afforded to the defenceless [sic]
mother and children.34

These patterns were reflected elsewhere in the
country. Suzanne Lebsock analyzes Southern
married women’s property reforms, with a particular
emphasis on reforms passed during Reconstruction,
by Radical Republican constitutional conventions
from 1867 to 1869.35 Nine of ten Southern states
included married women’s property rights in some
fashion in their Reconstruction constitutions.
Although obviously this period and region does not
reach all the MWPAs passed in the United States, it
does give an important window into the motivations
behind some MWPAs. Lebsock argues that Southern
constitutional reforms—as was the case for many
other Southern MWPAs before and after Reconstruc-
tion—were enacted for “utterly nonfeminist pur-
poses” including the protection of women from
their husbands, the protection of convention dele-
gates’ blood relatives (including widows and grand-
children), and generalized debt relief. Indeed,
unlike efforts to advance woman suffrage—which
were unsuccessful at Reconstruction conventions—
“equality was a by-product and not the intended
object of reform.”36

Even as legislators sought to protect married
women, they also carefully wrote reform laws to
ensure that the marriage relationship was unsettled
as little as was possible to accomplish their paternalist
and economic goals. While married women gained a
new foothold vis-à-vis third parties in the market, now
able to make contracts and appear in court without
being joined by their husbands, this new legal status
often did not penetrate the marriage relationship
itself. Women’s organizations in the antebellum

30. Peggy A. Rabkin, Fathers to Daughters: The Legal Foundations
of Female Emancipation (Westport, CT: Greenwood Press, 1980). See
also Raquel Fernandez, “Women’s Rights and Development,” NBER
Working Paper (2009), http://www.nber.org/papers/w15355. Inci-
dentally, fathers of daughters taking a particular interest in
women’s issues is one that continues today; for example, Adam
N. Glynn and Maya Sen, “Identifying Judicial Empathy: Does
Having Daughters Cause Judges to Rule for Women’s Issues?” Amer-
ican Journal of Political Science 59, no. 1 (2015): 37–54. See also
Ebonya L. Washington, “Female Socialization: How Daughters
Affect Their Legislator Fathers’ Voting on Women’s Issues,” Ameri-
can Economic Review 98, no. 1 (2008): 311–32.

31. Elizabeth Cady Stanton, Susan B. Anthony, and Matilda
Joslyn Gage, ed. History of Woman Suffrage, 2 vols., Vol. 1
(New York: Fowler & Wells, 1881), 16.

32. Joseph A. Ranney, In the Wake of Slavery: Civil War, Civil
Rights, and the Reconstruction of Southern Law (Westport, CT:
Praeger, 2006), 115.

33. Linda Kerber, “The Republican Mother: Women and the
Enlightenment—an American Perspective,” American Quarterly 28,
no. 2 (1976): 202.

34. Report of the Debates and Proceedings of the Convention for the
Revision of the Constitution of the State of New York (Albany: William
G. Bishop and William H. Attree, 1846), 1041.

35. Suzanne D. Lebsock, “Radical Reconstruction and the
Property Rights of Southern Women,” The Journal of Southern
History 43, no. 2 (1977): 195–216.

36. Ibid., 197–204.
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period had sometimes demanded joint property
rights that would have given married women an
equal stake in family assets, but legislation and court
rulings made it clear that husbands would remain in
control of the bulk of family assets, with married
women gaining control only over property that she
alone brought into the marriage and that she specif-
ically elected to keep in a separate account.37

Women eventually gained control over wages
earned from work done for employers outside the
family, but legislators and courts clearly delineated
this work from labor performed within the home
for the support of the family, which remained under
control of the husband.38 When MWPAs addressed
housework and child care at all, legislators specifically
exempted these types of labor from the laws, under
the doctrine of marital service, which stated that
women owed domestic service to their husbands as
part of the marriage contract.39

2.3. Iterative, Multibranch Reform Process
I argue that it is important to understand the MWPA
reform process as one that took place over time and
through the interactions of multiple state-level institu-
tions. Much of the prior research on married
women’s economic rights reform has pinpointed
key acts in each state that extended specific rights to
married women. For example, Richard Geddes and
Sharon Tennyson identify one date per state for
MWPAs that extended meaningful control over prop-
erty to married women, as well as one date for the first
act in each state that granted married women owner-
ship over their wages.40 McCammon et al. use a
similar dating scheme based on Geddes and Tenny-
son, revising some dates but overall focusing on the
first law in each state granting substantial control
and management rights to married women.41 Leb-
sock’s research, described above, focuses primarily
on MWPAs passed or ratified during Reconstruction
regardless of the precise contents of those reforms.42

While these approaches can be useful—especially
for making cross-state comparisons and understand-
ing specific historical junctures when multiple states
passed reforms—I argue that they largely miss the
importance of over-time processes within states.
Even though the earliest MWPAs in many states
granted minimal rights to married women, these
laws laid important groundwork for the passage of
later, more expansive reforms. This was especially

true as these laws were implemented by state courts,
a process that often revealed contradictions and com-
plications that were not necessarily apparent when
the initial laws were passed.

In her work on post–Civil War Southern MWPAs,
Lebsock highlights the dilemma faced by convention
delegates and lawmakers: protecting women from
their husbands necessarily entailed turning over
some powers to wives, but a complete end to coverture
would mean that women were left without any special
protection under the law, now vulnerable to exploita-
tion not from their husbands but from unrelated
business partners. And a mix of powers and protec-
tions—which many laws in both Southern and North-
ern states included—meant confusion and chaos in
the market.43 This confusion extended beyond the
postbellum South. As I discuss below, these contradic-
tions were often made most clear as state courts
attempted to resolve disputes between creditors and
debtors, and state legislatures eventually responded
with further legislation, typically tipping the balance
toward empowering (versus protective) reforms. A
fuller understanding of the MWPA reform process
requires studying individual laws as part of a larger,
iterative, and multibranch process, taking place over
decades rather than with the passage of one or two
key statutes.

2.4. Judicial Cooperation and Deference: A “Much
Tangled Issue” 44

As early laws with a variety of economic and paternal-
istic motivations proliferated, legal cases interpreting
these laws also became common. In thinking about
the role of courts in the rights reform process, I
emphasize two important points. First, court cases
adjudicating MWPAs were most typically conflicts
between creditors and debtors as opposed to
between husbands and wives. While legislators
opposed to MWPAs sometimes expressed concern
about how these reforms would disrupt marital rela-
tionships, this type of conflict at least did not seem
to be the most prevalent in legal venues. Second,
judges—while still political actors—have different
motivations and decision-making processes than
legislators. State courts most often interpreted
MWPAs cautiously, avoiding broad interpretations of
married women’s rights and sticking closely to the
text of the acts.45 This cooperative, deferential

37. Siegel, “Home as Work.”
38. Reva B. Siegel, “The Modernization of Marital Status Law:

Adjudicating Wives’ Rights to Earning, 1860-1930,” Georgetown Law
Journal 82 (1994): 2127–211.

39. Ibid.
40. Geddes and Tennyson, “Passage of the Married Women’s

Property Acts.”
41. McCammon et al., “Radical Demand Effect,” 226.
42. Lebsock, “Radical Reconstruction.”

43. Ibid., 207–08.
44. This quotation comes from a South Carolina newspaper

reporting on the state of married women’s property rights: “The
Wrongs of Women: A Topic Fully Discussed by the Convention in
Columbia,” Charleston News and Courier, October 1, 1895.

45. Given the involvement of multiple courts in many states,
this statement is not absolute. Courts occasionally interpreted
MWPAs very broadly, or even struck down the laws as unconstitu-
tional. However, these exceptions were far from the norm in state
courts. See for example: Holmes v. Holmes, 4 Barbour 295 (1848);
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approach among judges tried to balance the conflict-
ing motivations of legislators and interpret exception-
filled laws narrowly. This often led to a cycle in which
legislative actions were interpreted in ways that
increased confusion and decreased predictability,
leading to popular pressure for further reforms. Leg-
islators then modified laws, gradually expanding the
rights of married women in a piecemeal fashion.
This pattern points to an important role for courts
in reform processes even when they are not engaged
in direct conflict with elected bodies.

Most often, cases brought under MWPAs involved
conflict between debtors and creditors, rather than
disputes among married couples. Gender-neutral
debt relief measures like homestead exemptions,
which set aside a specific amount of property for
each family that creditors knew would not be available
to repay debts, were fairly simple to implement. In
contrast, partial rights to separate property for
married women created a much more complex
legal situation. States quickly learned that providing
married women with the ability to, for example,
own property but not mortgage that property,
impeded the free flow of capital. Worse, many of
the early statutes provided for partial control rights
that created unpredictable, unclear contracts. For
example, a married woman might be able to mort-
gage her property for some purposes but not for
others. Laws granting partial rights to married
women created legal disputes in which creditors
acting in good faith were unable to collect on debts
because the legal situation surrounding married
women’s economic rights was so uncertain. The legal-
ity of a debt could turn on minute details surrounding
the exact nature of the woman’s separate property
and the purpose and type of the debt contracted,
with little way for the average creditor to determine
in advance whether the debt could be legally
collected.

As one example, in Switzer v. Valentine (1854),46 the
Superior Court of New York City interpreted
New York’s 1849 MWPA to read that a married
woman’s separate property was narrowly defined
and that the new statute did not confer any general
right to contract, merely a specific one with regard
to a married woman’s separate estate. Caroline
Switzer ran a boarding house with her husband’s
knowledge. She took out a mortgage on the boarding
house, and upon failing to pay back the debt, the
property was seized. Her husband sued the creditor,
arguing that his wife had no legal right to mortgage
the property. The court agreed, writing that although
the boarding house was run by the wife and much of
the business was done in her name, the boarding

house was not Switzer’s separate property and thus
the mortgage was void. The creditor, knowing that
Switzer was a married woman, should not have
agreed to the mortgage in her name without investi-
gating whether the boarding house was in fact prop-
erty completely separate from her husband’s. This
type of legal confusion led to a classic capitalist
concern for predictable, clear rules.

Once states began to provide limited rights to
married women, pressure from business interests
grew to liberalize their place in the market. This pres-
sure led to new reforms that further liberalized
married women’s economic rights. For instance, at
the South Carolina Constitutional Convention in
1895, where a more expansive MWPA was debated
and ultimately passed, one delegate argued that
“the Acts of the Legislature tinkering with the laws
relating to the property of married women had
caused more litigation and expense to the people of
the State than any other one thing.”47

As a point of contrast, consider labor reforms
during the Gilded Age, which saw intense conflict
between courts and legislatures. The fact that courts
largely deferred to state legislatures in the gradual lib-
eralization of married women’s economic rights is
somewhat surprising given the way courts are often
characterized during this period. Robert Bork called
Lochner v. New York, the most notorious case of this
period, “an abomination,”48 and legal scholars
have more generally described the Gilded Age as a
period in which courts were engaged in extensive
conflict with majoritarian bodies. Based on the most
well-known court-legislature interactions taking
place during this period—serious clashes between
business and labor in which courts repeatedly struck
down democratically enacted labor reforms—we
might expect to see conflict. But, that is largely not
the case. The reform of married women’s economic
rights provides an important foil to the path of
labor reform in the United States.

In thinking about the cycle of reform that charac-
terized the development of married women’s eco-
nomic rights, it is important to note the differences
between legislatures and courts. Elected bodies can
be expected to respond at least in part to the
demands of voters, while courts tend to be more,
though not completely, insulated from popular pres-
sure. Judges in this era, whether elected or appointed,
tended to be selected from the elite, upper classes
and to identify themselves with the business commu-
nity and commercial interests.49 In a study of judges in
the Midwest during this period, Kermit Hall finds that
party leaders, often lawyers themselves, tended to run

White v. White, 5 Barbour 474 (1849), both in New York, and Pelzer v.
Campbell, 15 S.C. 581 (1881) in South Carolina.

46. 10 HOW 109 (N.Y.) (1854).

47. Charleston News and Courier, October 1, 1895.
48. Robert H. Bork, “Judge’s Role in Law and Culture,” Ave

Maria Law Review 1 (2007): 21.
49. William E. Forbath, “The Shaping of the American Labor

Movement,” Harvard Law Review 102, no. 6 (1989): 1130–31.
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candidates for judgeships who were at “the upper end
of the social spectrum, with emphasis on the prosper-
ous middle class,” and typically had strong kinship
connections to other judges and elected officials.50

Further, Brian Balogh writes that after Reconstruc-
tion, the judicial system was increasingly oriented
toward the protection of corporate interests: “As the
bar became professional and as prestigious positions
were increasingly aligned with law firms that special-
ized in corporate work, there was no dearth of litiga-
tion to protect the interests of large employers and
to create and stabilize a predictable national
market.”51 Judges could also be expected to have an
interest in preserving the common law as much as
possible, both from self-interest (common law gave
them more power over policymaking as compared
to legislatures) and because they were socialized in
the legal profession and through kinship ties to
other judges. Finally, judges interpreting legislative
statues were constrained by rules of statutory interpre-
tation to at least some degree—although judges
might have multiple options open to them, they
were not as unconstrained as legislators in simply
selecting a preferred policy outcome.

Meanwhile, elected bodies balanced demands
from indebted voters to protect family assets, pressure
to rationalize and simplify property law to make com-
mercial transactions more efficient, and a suspicion
of woman’s suffrage and other demands from femi-
nist organizations. In contrast, courts faced a serious
conflict with liberalization in the labor arena, where
key business and capitalist interests strongly opposed
changes to the common law; essentially each dimen-
sion that judges might care about pointed toward
opposition to reform. In the case of liberalization of
women’s property rights, however, judges faced a
more nuanced situation, with middle class and busi-
ness interests often supporting reform and the poten-
tial for changes to the common law that loosened
coverture’s restrictions on property ownership
without full liberation of married women. While the
new legislation did threaten to change courts’ juris-
diction over family matters in some ways by altering
the common law of coverture, these laws did not
simultaneously present a major threat to a core con-
stituency of the courts: business and commercial
interests. Indeed, these interests often argued for
more liberalization of property law, not less, in the
interest of a better functioning commercial
economy. Ultimately this led to a more cooperative
process in which the liberalization of married

women’s economic rights evolved as a dialogue
between state courts and state legislative bodies.

In applying the general rules established in MWPAs
to the particular cases brought before them, courts
had three options: broad, feminist rulings; conserva-
tive conflict; or moderate deference and cooperation.
When MWPAs are read in the most progressive,
modern light possible, court rulings from this
period often do seem to narrow the potential of
these acts. Where the provisions even of some early
acts could be read broadly to give married women
full economic rights to contract, sue, manage their
property, and so forth, courts were often slow to
come around to these interpretations, and they
often came to it only after multiple iterations of
increasingly broad legislation. That said, in looking
at the legislative and constitutional debates surround-
ing the passage of these laws, it seems clear that a
broad, feminist interpretation was not what was
intended by most legislators and delegates, especially
in earlier acts. Even by the time acts granting broad
rights were passed, motivations still often centered
around economic practicality rather than equal
rights language. The different types of decision
making can mask some of the interbranch coopera-
tion that occurred during this period. While many
court cases from this period may appear to narrow
the radical potential of MWPAs, this was often just
the type of moderate, cautious interpretation that
was desired by many legislators and convention dele-
gates. They simply didn’t anticipate how many legal
problems would be created by partial rights
expansion.

When courts did push the envelope and interpret
MWPAs to grant broad rights, legislatures at least
sometimes fought back and passed narrower laws to
clarify their intentions. For instance, in 1881, the
South Carolina Supreme Court expansively inter-
preted South Carolina’s 1870 MWPA to allow
married women to mortgage their property for the
benefit of a third party. In this case, a married
woman had gone into debt to support her son’s busi-
ness, and the court ruled this debt was legal and could
be collected. 52 The South Carolina legislature
responded quickly, passing a new law in its very next
session curtailing married women’s general power
to contract and limiting it to contracts specifically
concerning her separate estate.53 Thereafter, South
Carolina courts fell into line with a more moderate
interpretation of married women’s economic rights.

It is also possible to envision courts that engaged in
conservative constitutional conflict echoing the con-
flict over labor legislation. While courts frequently
invalidated protective labor legislation and pro-union
legislation on constitutional grounds, this pattern was50. Kermit L. Hall, “Constitutional Machinery and Judicial Pro-

fessionalism: The Careers of Midwestern State Appellate Court
Judges, 1861–1899,” in The New High Priests: Lawyers in Post-Civil
War America, ed. Gerard Gawalt (Westport, CT: Greenwood Press,
1984), 42.

51. Balogh, Government Out of Sight, 318–19.
52. Pelzer v. Campbell, 15 S.C. 581 (1881).
53. Code of Civil Procedure of the State of South Carolina (1882): 93.
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almost nonexistent when it came to MWPAs. Of
course, in interpreting MWPAs, state courts were
(almost always) engaging in statutory rather than con-
stitution interpretation. That said, courts in the 1800s
did have a path available to them if they wanted to
strike down MWPAs on constitutional grounds, and
a few even did so. For instance, two New York district
courts struck down the state’s first MWPA on constitu-
tional grounds, finding it beyond the state legisla-
ture’s power to “destroy vested rights to property”
and, in one court, finding it both a violation of the
due process clause and the contract clause.54

However, this type of interpretation was rare and ulti-
mately had no lasting effect on the path of reform.
Still, I argue that courts could have found a path
toward constitutional invalidation of MWPAs had
they been so inclined; instead, because they were
largely cross-pressured by the motivations and inter-
ests outlined above, there was little incentive to do so.

By taking a middle path of narrow, cautious inter-
pretations of MWPAs, courts largely deferred to
state legislatures in the gradual liberalization of
married women’s economic rights. The result was
that courts could acquiesce to legislative action to lib-
eralize common law elements of marital property law
while also maintaining certain aspects of the ascrip-
tive gender hierarchies and state paternalism that
remained popular with male voters and legislators.
In the case of judicial-legislative conflict over labor
legislation, both the influence of common law prece-
dent and the class identifications and ties of judges
pointed in the direction of striking down liberalizing
labor legislation. In contrast, here these factors ran in
opposite directions, with common law doctrine of
coverture pointing against the liberalization of
married women’s economic rights, but business inter-
ests positioned either indifferent or—often—in favor
of this liberalization. Without a powerful interest
aligned with the courts and against the passage of
MWPAs, the common law alone was not sufficient to
incentivize courts to battle legislatures on this issue.

This iterative process illustrates a more subtle way in
which courts are an important part of policy reforms.
In the case of married women’s economic rights, state
courts (as opposed to federal courts) took almost the
exclusive lead in interpreting MWPAs, and there is no
national “landmark” case that defines our under-
standing of courts’ posture toward MWPAs.55

Further, we don’t see evidence of strategic litigants
intentionally using the legal process to either direct
the course of policy or to bring attention to an impor-
tant issue. Rather, the most common cases

surrounding these issues are small stakes claims of
spouses being sued to repay a debt or suing to
recover damages after an accident. Still, the court
system played an important role in revealing the
inherent contradictions in laws that attempted to
expand rights just a little bit. Even when courts are
not engaged in extensive conflict with legislatures,
they can still be an important player in the path of
reforms. In handing down cases that deferred to
piecemeal legislation, courts revealed a legal environ-
ment in which property rights were confused and
inconsistent, prompting further reforms from
elected bodies.

3. MARRIED WOMEN’S PROPERTY RIGHTS REFORM IN
MISSISSIPPI: FROM AN EARLY DEBT-FREE LAW TO “THE
MOST RADICAL LEGISLATION”

Although there is not any one typical state in terms of
married women’s economic rights reform, Mississip-
pi’s experience with married women’s property
rights reforms provides an important case study to
examine some of the tensions that played out in this
process. Despite a conservative political environment
and the absence of an organized woman suffrage
movement before 1897, Mississippi was the first
state to pass an MWPA of any sort.56 Mississippi’s
early law was born in a time of economic turmoil in
the state, and it provided debtor protection by
exempting married women’s separate property from
her husband’s debts; management and control of
this property, as well as broader rights to contract or
sue, were completely lacking. Although this first law
was extremely limited and focused primarily on
slave ownership, married women incrementally
gained additional economic rights over the next
forty years, including limited rights to mortgage
their property, make contracts, and engage in
business.

By 1880, the awkward legal complications stem-
ming from this piecemeal expansion of rights led to
a statute that dramatically altered married women’s
relationship to the economy, described by the
Chicago Tribune as “the most radical legislation yet
had on the subject.”57 While scholars have explored
the history and impact of Mississippi’s 1839 MWPA,
less attention has been paid to the subsequent expan-
sions of married women’s rights in that state. The text
of all of these statutes and constitutional provisions is
available in the online Appendix.

54. Holmes v. Holmes, 4 Barbour 295 (1848); White v. White, 5
Barbour 474 (1849).

55. Federal courts were not involved in these cases because
family law was viewed as a state issue during this time period. Con-
gress passed a law dealing with married women’s property rights
only to deal with women living in Washington, DC.

56. Dating of suffrage organization formation is based on data
from McCammon et al., “How Movements Win.” Though Arkansas
Territory did pass an earlier reform, it did not survive the transition
to statehood. See Michael B. Dougan, “The Arkansas Married
Woman’s Property Law,” The Arkansas Historical Quarterly 46, no. 1
(1987): 3–26.

57. “Radical Legal Changes—Married Woman’s Rights in Mis-
sissippi,” Chicago Daily Tribune, September 13, 1880.
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Although there is no one state that is entirely repre-
sentative of the reform process in each state, the Mis-
sissippi case illustrates several important factors that
were common to multiple states. These include piece-
meal, iterative reforms through which liberalization
of marital property law was achieved only through
multiple rounds of reform, in which elected bodies
and courts operated in a cyclical, interactive process;
the absence of a significant social movement from
women’s organizations or an environment that was
generally friendly to women’s rights; and competing
motivations on the part of male political actors.
Next, I discuss the passage of Mississippi’s first
MWPA as well as its post-1839 statutes, constitutional
amendments, constitutional convention debates,
and court cases that led to this dramatic shift in Mis-
sissippi law. I go into some detail here to illustrate
the ways in which competing motivations on the
part of political actors—to both protect women and
indebted families from various harms and to
empower women in ways that were most conducive
to a commercial economy—operated in both legisla-
tive and judicial arenas to produce change over
time. These sources illustrate a tension between the
changing reality of married women’s involvement in
the economy, a need for clear legal rules around
this economic activity, and a desire to protect wives
from market forces.

3.1. “An Act for the Protection and Preservation of the
Rights and Property of Married Women”: Early Laws
Feature Debtor Protection and Gradual Rights Expansion
Mississippi’s history with expanding married women’s
property rights began two years before its legislature
passed an MWPA, in 1837. In that year, the
Supreme Court of Mississippi heard a case in which
a Native American woman argued that a slave she
owned should be considered her separate property,
not liable for her (white) husband’s debts, under
Chickasaw tribal law.58 The Supreme Court agreed,
writing that because the couple was married in Chick-
asaw territory, Chickasaw custom superseded
common law in this case.59 Megan Benson suggests
that the ruling was motivated more by elected
judges satisfying anti-creditor demands in the elector-
ate than a desire to expand the rights of married
women.60 Although there is no specific evidence
that legislators considered this case when drafting
the 1839 law, it does suggest that these lawmakers
may have been primed to consider the possibility of
exempting married women’s separate property as a

way to provide protection for indebted families. The
case also offered a common law precedent for
exempting a married woman’s property from her
debts, which may have made legislative innovation
in this area appear less extreme than in other states.61

Mississippi’s 1839 MWPA was introduced to the Mis-
sissippi Senate by Senator Hadley, who introduced
two related bills during that session. The first bill
was for his personal relief, forgiving a debt he owed
to the state of Mississippi.62 The other was for the pro-
tection of married women’s separate property.63

Hadley was apparently in serious financial trouble
and sought both direct debt relief for himself and
debt relief more generally through the protection of
married women’s property.

Sources vary on Hadley’s marital status at the time
he proposed the bill. Some sources claim he was
married to a wealthy woman and sought to protect
his wife’s considerable assets as the owner of a success-
ful boarding house.64 In this version of events, Mrs.
Hadley’s boarding house became a popular meeting
place for members of the Mississippi House and
Senate during legislative sessions, and she lobbied
for the passage of her husband’s proposed MWPA
to the legislators who came through the boarding
house (see a political cartoon to this effect in
Figure 3).65 Another source claims that Hadley had
not yet married, but was romantically involved with
a wealthy woman: “[Hadley] was less actuated by
admiration for the customs of the Chickasaws, or a
sense of justice to women, than by a desire to marry
a rich widow and enjoy her property free from liability
to his creditors, both of which, it is said, he did soon
after his bill became a law.”66 In any case, a personal
motivation for debt relief, and in particular debt
relief through the protection of married women’s
assets, seems to have played a significant role in the
introduction of the bill.

Opponents of the bill presented a variety of argu-
ments, but many of these centered around debates
over debt relief rather than gender. Senator
Grayson, for example, argued that if the bill passed,
married men would simply transfer the titles of
their land over to their wives to fraudulently avoid
repaying their debts.67 Once an amendment to the
bill was offered that addressed this issue, providing
that property married women obtained from their

58. Fisher v. Allen, 3 Miss. 611 (1837).
59. Ibid., 614.
60. Megan Benson, “Fisher v. Allen: The Southern Origins of

Married Women’s Property Acts,” Journal of Southern Legal History
6 (1998): 106. Benson also argues that the ruling left Chickasaw
women less protected from exploitation by white land speculators
than they might have been under the regime of coverture.

61. Ibid., 112.
62. Ibid., 113.
63. Elizabeth Gaspar Brown, “Husband and Wife: Memoran-

dum on the Mississippi Woman’s Law of 1839,” Michigan Law
Review 42, no. 6 (1944): 1113–14.

64. Ibid., 1114.
65. Sandra Moncrief, “The Mississippi Married Women’s Prop-

erty Act of 1839,” The Journal of Mississippi History 47, no. 2 (1985):
115. See also Ranney, In the Wake, 116.

66. “Removal of the Disabilities of Married Women in Missis-
sippi,” American Law Review 26 (1892): 116.

67. Gaspar Brown, “Husband and Wife,” 1114.
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husbands would not be exempt, the bill passed
handily, by a margin of nineteen to nine.68 In
writing about the passage of the law, Elizabeth
Gaspar Brown notes:

the jurisdiction which adopted this radical
innovation was not one of those states where
women’s higher education later flourished to
a noteworthy degree or which became noted
for outstanding leaders of women. It was a
slave state, deep in the south, and traditionally
conservative. Powerful personal forces must
have operated to secure the enactment of this
law, for it appears highly doubtful that there

Fig. 3. Political Cartoon. Source: Nettie Lockwood, Jackson Jewels and Jackson Today: As Appeared in the
Clarion-Ledger and the Jackson Daily News (Jackson, MS: Jackson Printing, 1936).

68. Ibid., 1116.
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was the slightest measure of popular demand
for it.69

Gaspar Brown is correct that there was little popular
demand in Mississippi at the time for greater rights
for women, but beyond Senator Hadley’s personal
interest in escaping his own debts, debt relief in
many forms was certainly a broader popular
concern in the state during this period. Debates
from the 1839 statute indicate that while some legisla-
tors mentioned concerns related to women’s rights,
more made arguments relating to debtor protection
or the protection of women from irresponsible hus-
bands.70 And, indeed, the provisions of the MWPA
served primarily to protect property—especially
slave property—rather than to empower women as
independent economic agents.

The 1839 MWPA, along with other early MWPAs in
the South, were passed “during and in the wake of the
panics of the late 1830s and the severe depression that
followed.”71 Sandra Moncrief describes Mississippi in
the 1830s as a state of rapid political and economic
change. In the early years of the decade, the combina-
tion of a flood of immigrants, the opening of Native
American lands to settlers, and access to easy, largely
unsupervised credit led to an economic boom. The
economic fortunes of the state quickly shifted with
the passage in Congress of both the Coinage Act
and the Distributive Act in 1836, and the resulting
Panic of 1837.72 Mississippi was among the hardest
hit, and “[by] 1839 extensive plantations were
thrown out of cultivation and lying waste for want of
hands to till them, the slaves having been seized
under execution and carried off by the sheriff.”73

The Panic of 1837 created a recession that lasted
until the mid-1840s, and Mississippi lawmakers did
not limit debt relief measures to married women’s
property protection. In 1841, its legislature passed a
homestead exemption act that shielded a debtor’s
home from creditors up to a certain value.74

Further, the focus was on slave property, with four
of five sections outlining specific rules regarding
married women who owned slaves. This implies that
legislators may have been especially concerned with

wealthier women who would have been more likely
to own slaves, as well as with slave property as a
means of production; in contrast, a law protecting
women’s wages and earnings from employment
outside the home would not come until 1871. Impor-
tantly, slaves were not specially accounted for under
the common law, meaning that a legislative carve-out
would be needed if slaves were to be treated differ-
ently than personal or real estate property. Looking
more broadly than Mississippi, slave states generally
were no earlier or later than nonslave states to pass
debt-free MWPAs (t test difference-in-means ¼ 7.3
years, two-tailed p value ¼ .28). But, these states did
pass effective MWPAs that did more to empower
women economically significantly later than nonslave
states (t test difference-in-means ¼ 15.7 years, two-
tailed p value ¼ .009).

In addition to the nongendered demand for debt
relief and protection of slave property, a paternalistic
concern for protecting women is also evident.
Quoting Jackson’s Southern Sun, Moncrief provides
an example of this type of argument:

There should certainly be some legislative
enactment to prevent some unscrupulous hus-
bands, from wantonly squandering the estate
vested in them by marriage and bring virtuous
wives and helpless children from want and
wretchedness. There are also such people in
the world as “fortune hunters”—men without
morality—without hearts, who are ever prone
to deceive and divest women of wealth, that
their prodigal hands may be furnished with
the pecuniary means of continuing a life of
splendid dissipation and degrading indolence.
The licentiousness of such men should be
checked. They not only disgrace the name of
man—they not only sport with the holiest feel-
ings of a woman’s heart—but they prey upon
their victim and their children, the countless
miseries of poverty.75

Concerns for the protection of married women and
the property they brought into marriage were espe-
cially important for wealthy fathers. Joseph Ranney
discusses the importance of MWPAs throughout the
South, writing that: “In the South, daughters of the
planter class remained a part of their original families
after they married and retention of family land hold-
ings was a key to preserving family wealth and
power.”76 Thus, the passage of Mississippi’s 1839
MWPA seems to have been motivated by a combina-
tion of both purely economic concerns for protecting
indebted families, as well as paternalistic attitudes that
aimed to provide governmental protection for
married women and the assets that they received via
gift or inheritance from family members.

69. Ibid., 1118.
70. Ranney, In the Wake, 116. For example, one proponent of

the bill made the argument that women had a “just claim” to prop-
erty they obtained either by gift, inheritance, or as “the product of
their own labor.” But, paternalistic and economic motivations seem
to have been much more prevalent. See Gaspar Brown, “Husband
and Wife.”

71. Lebsock, “Radical Reconstruction,” 202.
72. Moncrief, “Mississippi Married Women’s Property Act,”

111–12.
73. Reginald Charles McGrane, The Panic of 1837: Some Finan-

cial Problems of the Jacksonian Era (New York: Russel & Russel,
1965), 117.

74. Mississippi Laws (1841), chap. 15, p. 113. See also “State
Homestead Exemption Laws,” note in Yale Law Journal 46, no. 6
(1937): 1026.

75. Southern Sun (Jackson, MS), February 5, 1839, quoted in
Moncrief, “Mississippi Married Women’s Property Act,” 122.

76. Ranney, In the Wake, 114–15.
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After passing this first MWPA that so heavily empha-
sized both debt relief and slave property, the Missis-
sippi legislature and post–Civil War Constitutional
Convention passed a number of laws that increased
married women’s rights in a gradual, piecemeal
fashion. In 1846 and 1857, the legislature passed
MWPAs that kept in place the debtor protections of
the 1839 act while limiting husbands’ control over
their wives’ separate property and giving married
women limited rights to contract. For instance, the
1857 act provided that husbands would no longer
be able to “[sell], convey[], mortgage[], transfer[],
or in any manner encumber[]” their wives’ property
without their permission, and wives gained the right
to purchase and sell property under their own
name.77 Further, married women would now receive
the profits and income from their separate property
rather than this money going to their husbands as
under the 1839 act.78 However, married women’s
right to mortgage separate property or otherwise
take out loans remained limited. Married women
could only make these types of contracts for specific
purposes, outlined in detail in the laws. The 1846
act, for example, allowed wives to mortgage their
property for supplies for their slaves and plantation,
and the 1857 act enlarged these allowable purposes
to include family supplies, clothing, children’s educa-
tion, household furniture, and improvements to their
property.79 Both acts contained a mixture of protec-
tive and empowering elements.

In 1869, in the midst of Reconstruction, delegates
met to write a new constitution for Mississippi. In
addition to the significant post–Civil War changes
to the document, delegates included a brief provision
that gave married women’s property rights constitu-
tional protection.80 The convention’s delegates
passed this measure as part of the new Bill of Rights
by a vote of 39–20.81 The convention journal
records no debates specific to the married women’s
provision, likely because it was a brief, generic
version of laws that had been in existence for quite
a few years, and made no substantial changes to
these laws.

However, there were significant debates on issues
surrounding debtor protection that are relevant to
understanding the context of the MWPA passed
during the convention. For instance, one delegate,
Mr. S. Johnson, argued that almost all exemptions

(here referring largely to homestead exemptions)
should be eliminated, with the exception of married
women’s inheritances.82 Although this provision
failed, the proposal indicates two important issues.
First, women’s separate property rights were at least
to some extent still seen as an “exemption” allowed
to debtors alongside their right to keep exempt
some amount of housing, farming implements, and
necessities from their creditors’ claims; although
some delegates may have seen MWPAs as a proactive
extension of women’s rights, others classified these
alongside other exemptions that were based on
family-level protection and unrelated to gender. But,
they were also beginning to be seen as more accept-
able to the anti-debtor crowd than other forms of
debt relief. Second, Johnson’s justifications for the
proposed provision also give a window into concerns
over debtor-creditor politics at the time. He argued
that excessive exemptions actually hurt debtors as
much as creditors, noting that poor families often
could not obtain needed medical treatment on
credit because homestead and other exemptions
were so generous that it would be too easy to escape
repayment.83 While Johnson did not extend this dis-
cussion to married women’s property, married
women would have faced similar issues with obtaining
needed credit because their right to mortgage and
more generally contract was limited in various ways.
I discuss several relevant cases that paint a picture of
a legal environment in which creditors would have
had a difficult time knowing which debts taken on
by married women would ultimately be enforceable
in court.

Even as some delegates argued for more creditor-
friendly exemption laws, others argued for increased
debtor protection. This seems to be at least in part in
response to the nationwide trend of a growing
number of debtors across the class structure and, in
particular, debtors whose economic problems were
seen as beyond their personal control and responsi-
bility. Rather than being seen as personal moral fail-
ings, debts became viewed as an integral part of the
commercial economy, for which both creditors and
debtors had to take on some level of risk.84 For
instance, Mr. Railsback, a delegate to the convention,
argued that “a large portion of the planters and busi-
nessmen of the State of Mississippi are grievously
oppressed by unliquidated liabilities,” in large part

77. Revised Code of the Statute Laws of the State of Mississippi
(1857), sec. V, art. 23–24. The full text of these laws is available in
the Online Appendix.

78. Revised Code of the Statute Laws of the State of Mississippi
(1857), sec. V, art. 24.

79. Revised Code of the Statute Laws of the State of Mississippi
(1857), sec. V, art. 25.

80. Constitution of Mississippi (1869), art. I, sec. 16. Full text is
available in the Online Appendix.

81. Journal of the Proceedings of the Constitutional Convention of the
State of Mississippi, 1868 (Jackson, MS: E. Stafford, 1871), 345.

82. Ibid., 80–81. At another point, a different delegate pro-
posed a similar provision that would have allowed exemptions
only for clothing and property owned by a married woman
before marriage; this proposal also failed. See Ibid., 584.

83. Ibid., 80.
84. Alexander F. Roehrkasse, “Failure, Fraud, and Force: The

Rise and Fall of the Debtor’s Prison in New York, 1760-1840”
(Unpublished master’s thesis, University of California, Berkeley,
2014), 49.
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due to the economic devastation of the Civil War.85

Although Railsback’s proposed solution, a suspension
of all debt collection with in the state, was not
adopted, these economic circumstances do help
explain why the convention incorporated a variety
of provisions that benefited debtors. These included
a ban on imprisonment for debt, a provision granting
the legislature the power to pass homestead laws as
well as “any and every act deemed necessary for the
relief of debtors,” and an MWPA.86

Throughout the mid-1800s, Mississippi’s legislature
and Reconstruction Constitutional Convention
passed a series of MWPAs that gradually increased
the rights of married women. Over time, legislators
added empowering elements to the law while still
maintaining components that aimed to protect
women from their husbands and from risky business
ventures and market forces. These dual goals
proved challenging to balance in individual cases
that pitted creditors against debtors. As these cases
worked their way through the court system, they
created unpredictability around market interactions
that spurred the passage of a more liberal MWPA
that essentially eliminated the protective elements
of Mississippi’s original MWPA. I discuss these court
cases and Mississippi’s 1880 MWPA in the following
sections.

3.2. “Valid Debts”: The Legal Response to MWPAs in
Mississippi
In line with the language of Mississippi’s first 1839
MWPA, Mississippi’s Supreme Court interpreted the
law narrowly with little sense that it would empower
women economically. In an 1844 case, the court con-
cluded that a right to “separate property” included
ownership of slaves only, but not any profits or
income from their labor. Sarah Spencer had pur-
chased a carriage with the profits from hiring out
the slaves she had received from her father, and her
husband’s creditors attempted to seize the carriage
as repayment for his debts. The court ruled that the
carriage was not, in fact, Sarah’s separate property
and could be seized.

This case indicates that the 1839 act functioned
almost entirely as a debtor protection law, exempting
a very specific set of property for each family (i.e., a
wife’s real estate and slaves, brought into the relation-
ship through means outlined in the law), without pro-
viding substantial economic empowerment for
married women. The Mississippi Supreme Court
also found that the 1839 MWPA did not affect
married women’s broader economic rights, writing
in Davis v. Foy that the law “has not the effect to

extend [a married woman’s] power of contracting,
or of binding herself or her property.”87

Although Mississippi’s first MWPA contained signif-
icant illiberal elements—both in terms of its limited
reach for women and its focus on slaves as the
primary property that was “protected” by the law—
later reforms did expand the reach of MWPAs for
married women. As Mississippi’s elected bodies grad-
ually expanded the rights and powers available to
married women under the law, Mississippi’s
Supreme Court heard a series of cases dealing with
loans, contracts, and earnings that indicate a legal
environment that would have been opaque and con-
fusing for the average creditor or debtor. Many of
the cases resulted in creditors being unable to
collect on debts that were seemingly made in good
faith, without evidence that the creditors had
attempted to fool or take advantage of the women
who now appealed to coverture to escape their debts.

For instance, in an 1866 case, Sarah Pelan and her
husband signed two promissory notes. Before they
came due, her husband passed away, and Sarah
claimed in court that she should not be liable to
repay the debt because she had been under coverture
when she signed the note. The court concluded that
because the contract made no mention of Pelan’s sep-
arate property, she was not liable, despite the fact that
she was a single woman at the time of the lawsuit.
Justice Ellett wrote: “A married woman generally
can make no valid contract, and her promises are
prima facie void.”88 Though MWPAs had enlarged
the ability of married women to make contracts in
specific cases, those contracts had to abide by the spe-
cific rules and purposes laid out in the statutes.

Whitworth v. Carter (1870) spelled out exactly how
those rules might be applied to a specific contract.
In this case, Mary Whitworth purchased real estate
on credit and failed to repay the loan. In ruling that
Whitworth was not liable to repay the loan, the
court wrote:

To hold that she can obligate herself to pay for
property bought on credit . . . would overturn
the beneficent policy of the law, and break
down the barriers with which the corpus of
her estate is hedged around. Whilst she can
provide for the maintenance, comfort, and
education of herself and family and for the
improvement of her property, she is not per-
mitted to embark in the hazards of trade or
speculations.89

The court reasoned that if Whitworth had taken out
the loan for an allowable purpose—for example, the
education of her children—she would indeed be
liable. But a loan for land speculation was a different

85. Journal of the Proceedings of the Constitutional Convention of the
State of Mississippi, 1868, 43–44.

86. Constitution of the State of Mississippi (1868).

87. Davis v. Foy, 15 Miss. 64 (1846), 67.
88. Hardin v. Pelan, 41 Miss. 112 (1866), 114.
89. Whitworth v. Carter, 43 Miss. 61 (1870), 72–73.
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story; because the justices saw the purpose of the
MWPA as protecting married women, they argued
that it ought not allow them to take undue risks
with their separate property.

Even where married women took out loans with the
stated intent to use the funds for allowable purposes,
it was incumbent upon the creditor to prove in court
that she did, in fact, use the loan for legal purposes. In
an 1874 case, Viser v. Scruggs, the court was unsympa-
thetic to a creditor who had a loan document that
expressly laid out the way in which the borrower, a
married woman, would use the funds:

In making the loan Viser took the risk, that
Mrs. Scruggs would use the money for the pur-
poses recited in the note, “of purchasing family
supplies and necessaries, and wearing apparel
for herself and children.” If the money was
not appropriated to exonerate her estate
from valid debts, or to improve her property,
or to maintain the family, or for some other
object for which she could incur liability,
there is no obligation resting upon her, or
her estate, which can be enforced. The appel-
lant, Viser, has wholly failed to show such use
of the money.90

This case lays out almost an impossible standard for
creditors hoping to collect from married women
who sought to escape their debts. Obtaining a
signed contract that she would use the loan in compli-
ance with the purposes laid out in the MWPA was not
sufficient; the creditor was also required to show that
the funds were actually used in that manner.91

In cases throughout this period, the Mississippi
Supreme Court issued similar rulings that limited
the extent to which a married woman’s separate prop-
erty could be seized for her debts, writing that these
limitations were “intended [by the legislature] to
secure to the wife the enjoyment of her separate
estate against any possible contingency of loss
through the fraud, force or undue influence of her
husband.”92 Although these rules limiting married
women’s liability may indeed have protected individ-
ual women who would otherwise have lost their prop-
erty to bad business deals, it is also likely that many
other women would have been unable to obtain
credit at all because creditors would have been so
uncertain about whether these debts would ever be
legally enforceable. Thus there was a constant
tension in court decisions between protecting

women and empowering them economically, with
the highest court tending to rule on the side of pro-
tection, even when this created an unpredictable
legal environment.

The other major legal issue surrounding married
women’s property during this period was that of
their earnings. Industrial expansion during and
after the Civil War led to more women working for
wages, most commonly as domestic servants, seam-
stresses, and factory employees.93 As was the case in
many states during this period, earnings had tradi-
tionally been seen as fundamentally different from
other types of property such as real estate or a gift
of funds, although this conception was beginning to
change.94 This distinction often benefited creditors,
to the detriment of women who believed they held
separate property that was exempt from their hus-
bands’ debts. As with the cases dealing with contracts
made by married women, these rulings also some-
times led to outcomes that required extensive record-
keeping and high standards of evidence that would
seemingly be difficult for many litigants to provide.

As one example, Apple v. Ganong demonstrates how
different rules for earnings versus other sorts of prop-
erty were becoming increasingly problematic.95 As in
many of these cases, this dispute concerned land that
Louisa Ganong claimed as her separate property, but
her husband’s creditors claimed that they should be
able to seize for repayment of his debts. The court
determined that Louisa had purchased the land
using a combination of funds: money she had in her
possession before being married, a gift of cotton
from her mother, and income she earned from
sewing. Since the first two categories of property
could be claimed by married women as separate prop-
erty, but the last could not, the creditors could claim
part, but not all, of Louisa’s property.96

This type of case helps explain why Mississippi’s leg-
islature passed an earnings act in 1871. The new law
placed earnings on the same footing as all other
types of property, making a thorough investigation
into how married women purchased property unnec-
essary.97 The new law also included an important new
provision on married women’s ability to make

90. Viser v. Scruggs, 49 Miss. 705 (1874), 711.
91. Viser did have some recourse in this particular case;

because Mrs. Scruggs had given the money in question to her
husband, the court ruled that debt legally became his, and thus
the income from her separate estate could be taken to repay the
debt. Still, Viser was unable to seize the property itself, as he
would have been if Mrs. Scruggs were a man or a single woman.

92. Dibrell v. Carlisle, 48 Miss. 691, (1873), 706. See also Foxworth
v. Magee, 44 Miss. 430 (1870).

93. Alice Kessler-Harris, Out to Work: A History of Wage-Earning
Women in the United States (New York: Oxford University Press,
1982), 75–77.

94. For a discussion of popular conceptions of wages versus
other types of property, relevant to both genders, see William
B. Scott, In Pursuit of Happiness: American Conceptions of Property
from the Seventeenth to the Twentieth Century (Bloomington: Indiana
University Press, 1977).

95. Apple v. Ganong, 47 Miss. 189 (1872). Note that although
this case reached the Supreme Court after the Mississippi legisla-
ture had passed an earnings act (in 1871), the purchases and
debts in question occurred prior to the passage of the act, so the
earnings act was not controlling.

96. Apple v. Ganong, 47 Miss. 189 (1872), 199.
97. Revised Code of the Statute Laws of the State of Mississippi

(1871), chap. 23, art. V, Property of the Wife, sec. 1778.
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contracts, allowing them to make legally enforceable
contracts in order to engage in trade or business.98

Prominent lawyer Edward Mayes noted that this provi-
sion extended the right to contract in the course of
business to “more than trade in a commercial sense.
It meant any employment which required time,
labor and skill.”99

Throughout this transitional period, we see the
Mississippi legislature and Supreme Court gradually
expanding married women’s property rights over
time, with continued concerns for protecting both
indebted families and married women. There was
an increasing tension between these protectionist
concerns and a desire to prevent fraud and make
legal principles clearer in ways that would empower
women as economic actors. By 1876, the Mississippi
Supreme Court had interpreted the “free trader” pro-
visions of the 1871 MWPA broadly, ruling that
married women could engage in trade and business
just like men and unmarried women, and they
could make legally enforceable contracts in the
course of these business transactions. In a sharp
shift from the protectionist stances of earlier cases,
the court in Netterville v. Barber wrote that “a married
woman, like other persons, must take the chances
and risks of her business transactions. The law will
not intervene and relieve from all consequences of
their mistakes, misfortunes, or follies.” 100

Clearly, this period saw a substantial expansion of
rights, both through legislative acts and court
rulings that cooperated with these expansionary stat-
utes. But even the justices in Netterville, while
announcing a ruling that interpreted married
women’s right to contract broadly, still insisted:
“Freedom from disability is not complete. She is not
able to make every sort of contract.”101 The cases out-
lined in this section indicate that married women’s
property remained a confused area of law with
serious consequences for both creditors and
married women who hoped to obtain credit.

3.3. “Married Women Are Hereby Fully Emancipated
from All Disability on Account of Coverture”: The Married
Women’s Property Act of 1880 and the Redeemer
Constitution of 1890
In 1880, Mississippi’s Democratic-dominated legisla-
ture passed an MWPA that the Chicago Tribune
deemed “the most radical legislation yet had on the

subject.”102 The new act was sweeping in annulling
the common law as it applied to married women’s
property rights, reading in part:

The common law, as to the disabilities of
married women, and its effect on the rights
of property of the wife, is totally abrogated,
and marriage shall not be held to impose any
disability or incapacity on a woman, as to the
ownership, acquisition or disposition of prop-
erty of any sort, or as to her capacity to make
contracts, and do all acts in reference to prop-
erty, which she could lawfully do, if she was not
married.103

The adoption of this MWPA was part of a broader
effort in Mississippi to create a coherent code of
laws for the state that would replace major compo-
nents of judge-made common law. Codification was
a process embarked upon in multiple states during
this time period, which aimed to rationalize and sys-
tematize a state’s body of laws as a whole. The creation
of new codes was often delegated to experts, and then
adopted (or not) as part of an up-or-down vote by the
state legislature. As Peggy Rabkin argues in her work
on the codification movement and its connection to
the reform of married women’s property rights in
New York state, reformers working on state codes
sought to replace feudal, common law rules around
a variety of property arrangements with legislative
codes intended to be more appropriate for a
growing commercial economy. Rationalization of
property law meant that in order for creditor-debtor
interactions to operate smoothly, married women’s
participation in these interactions could not be
treated according to special rules. Even where whole-
sale codification efforts failed, as in New York, they
often still opened up discussion about and activism
for the passage of married women’s rights reforms. 104

In Mississippi, codification was placed in the hands
of Josiah A. P. Campbell, a justice of the Mississippi
Supreme Court.105 He was appointed by the state leg-
islature to write a new code of statutes for the state of
Mississippi in 1878, and Dunbar Rowland described
this endeavor in a 1935 history of judges and courts
in Mississippi: “[The code] was adopted with but
little change by the legislature of 1880. The Code of
1880 abounds in reformatory laws which have
proved of great value to the people. It contains
nearly two hundred sections written solely by

98. Revised Code of the Statute Laws of the State of Mississippi
(1871), chap. 23, art. V, Property of the Wife, sec. 1780.

99. Edward Mayes, “The Legal and Judicial History,” in Bio-
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ilies and Individuals, ed. Goodspeed Brothers (Chicago: Goodspeed,
1891), 124.
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101. Netterville v. Barber, 52 Miss. 168 (1876), 170.

102. “Radical Legal Changes.”
103. Revised Code of the Statute Laws of the State of Mississippi
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Judge Campbell, which were adopted as written.”106

Although Campbell’s motivations behind including
a new MWPA in the 1880 Code are unknown, he
was widely known as a reformer, and as a Mississippi
Supreme Court justice, he would have been keenly
aware of the legal difficulties that piecemeal laws
created. In a message to the Mississippi legislature
upon delivering the draft code, Campbell did not
explicitly mention the married women’s provision in
the new set of statutes, but did outline his general
approach to the task, insisting that he had attempted
to leave the code unaltered as much as possible,
except as required “to be [easily] understood by
those for whom they are designed as rules of
action . . . [and] to meet the suggestions of experi-
ence in the practical operation of the statutes.”107

Given the legal confusion that the earlier MWPAs
had led to, these motivations would seem to apply
to Campbell’s revision of the law.

In 1890, a convention dominated by Redeemer
Democrats wrote a new constitution for Mississippi
that gave the 1880 MWPA the weight of constitutional
provision. This convention was by no means a pro-
gressive one; it introduced literacy tests and poll
taxes that would prevent most African Americans
from voting. Yet, the MWPA included in the constitu-
tion passed with apparently little controversy. One
delegate did propose extending the vote to some
women (with property and education requirements),
but this proposal never made it out of committee.108

The context for the passage of the 1880 and 1890
MWPAs had dramatically changed with regard to
concern for debtors and debt relief. While the 1890
Constitution did include a prohibition on imprison-
ment for debt (carried over from its 1868 Constitu-
tion), there were no other provisions relating to
debt relief and the issue was not a major point of
debate at the Constitutional Convention.109 By 1880,
the debt relief origins of Mississippi’s 1839 law had
essentially disappeared. The law made no reference
to a married woman’s husband’s debts, and she now
had the right to invest her separate property in his
business ventures or secure his loans as she pleased.
Accordingly, many of the protective aspects of the
early MWPAs disappeared. For instance, in Toof v.
Brewer, the court ruled that a husband and wife
could join together in a business partnership, and
the wife would be personally liable for debts so
incurred, as would her separate property.110 In
another example, the court found in 1904 that

married women were no longer protected against
claims of adverse possession in court—after the
1880 act, they were to be treated exactly like men,
with no special protections.111 The law had now
shifted, both in text and judicial interpretation, to
empowering women to make potentially risky eco-
nomic decisions and away from carving out special
protections for them.

However, despite the broad language of the 1880
and 1890 MWPAs, these statutes were limited by the
Mississippi courts to property and economic rights
only, with an emphasis on women’s interactions with
third parties outside the marital relationship. For
example, in a 1924 case, the Mississippi Supreme
Court ruled that a wife could not sue her husband
for negligence, writing that “It was not the purpose
of the makers of our Constitution nor of the legisla-
ture to entirely destroy the unity of man and wife
with all the incidents flowing there from.”112 Simi-
larly, work done in the home was clearly set outside
the bounds of the MWPA and separate from wage
labor done in the market, with the 1880 Code outlaw-
ing contracts between husband and wife that would
compensate household labor.113 Thus, the transfor-
mation of married women’s property law had its
limits. Legislators and judges balanced liberalization
in the market with a continued desire for gender hier-
archy, especially in the home. That said, these laws set
the stage for married women to participate more fully
in the economy outside the home as businesswomen
with equal rights and responsibilities.

4. CONCLUSION

Mississippi’s experience with MWPA reforms illus-
trates the importance of considering the interaction
of multiple venues in understanding the path of
married women’s economic rights liberalization.
Both elected officials and judges struggled with bal-
ancing paternalistic justifications for MWPAs with
growing demands for debt relief and later economic
rationalization. Constitutional conventions, state leg-
islatures, and state courts worked together in a
largely cooperative manner to work out the practical
details of how expanding economic rights for
married women would fit into a growing commercial
economy that needed stable, predictable property
rights to operate efficiently. The expansion of
married women’s rights often came as a by-product
of this struggle rather than the immediate goal.
Male political actors sought to retain a paternalistic
stance toward women where possible within a func-
tioning market economy.
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Especially in the South, this liberalization of
women’s rights developed alongside major illiberal
restrictions on the rights of African Americans;
Redeemer constitutional conventions at the end of
Reconstruction frequently either affirmed or even
expanded married women’s economic rights even
as they sharply limited civil rights for African Ameri-
cans. And around the country, male political actors
liberalized married women’s economic rights with
regard to the market to the extent that they thought
it was necessary to allow for the development efficient
and workable property rights in a commercial
economy. But, they took care not to interfere with
the husband-wife relationship more than was
needed to accomplish this goal and left women’s
place in the economy partially but not fully liberalized
because of an enduring commitment to gender
hierarchy.

Decentralized reforms that lack a major national
“victory” can be challenging to study because each
state has different actors and dynamics at play. That
said, studying these reforms is important for under-
standing state-level, lower profile rights expansions,
such as those identified by Alison Gash in her study
of low-visibility activism.114 In this case, laws liberaliz-
ing married women’s economic rights illustrate the
importance of gradual, piecemeal change; the inter-
action of multiple state-level institutions in creating
meaningful reform over time; and the ways in in
which conflicts over economic issues can create spill-
over effects that expand group rights.

This study makes it clear that it is important to look
beyond highly conflictual battles between the
Supreme Court and Congress in understanding the
role of the judiciary in reform processes. State
courts are important players, even when they largely
defer to elected bodies. By making evident the contra-
dictions inherent in vague and inconsistent legal

reforms, nineteenth- and early twentieth-century
state courts pushed reforms of married women’s eco-
nomic rights forward. They made it explicit in individ-
ual cases that the attempt to balance a paternalistic
and liberal approach to married women’s property
ownership could only go so far—at some point, it
would create a legal environment full of rules that
were difficult, if not impossible, to understand and
implement.

Particularly when multiple political values clash
with one another in the reform process, change is
unlikely to be neat and tidy and present clear before-
after moments. In studying MWPAs, most scholars
have identified either the earliest laws in each state
or the first laws that accomplished some specific legis-
lative target.115 Even where these dating schemes
identify multiple types of statutes with different
dates, they still fail to capture the legislative-judicial
dynamic that proved so important to the evolution
of married women’s economic rights. Legislators at
the beginning of this period wrote statutes with
limited, modest expectations for how much the new
laws would empower women, and often included illib-
eral elements both for the women who were the
intended beneficiaries of the statutes and for slaves
who were regarded as property. As specific cases
worked their way through the court system, a piece-
meal system of women’s economic rights proved
unworkable, and legislatures gradually expanded
and liberalized these rights in an interactive cycle in
which judicial and legislative bodies were in dialogue
over time.
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